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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

\~ '{-lxcbl'< 'cbT ~a:iuf~ :0 Revision application to Government of India :
(@) a4t sqraa zre arf@,fzm, 1994 c#l° tfNT 3lWffi .fr'Er ~ ~ ~ cfi 6fR T{
~ tfNT "cf>l' ~-tfm cfi >l'~ q,;:.=gct> cfi 3lW@ gateru m4a 'sra fr, qd hl,
fclm ii?llc-lll, ~- fcr:rr'T, "'m~ -i:ifurc;r, "iJflcA a raa,i mf, { fact : 110001 "cf>l'
c#l" ~~ I

(i) . A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid:

(ii) 4fa mra c#l° "ITTfrr ma i aw zrf afar fa8t qoGrI zu 3,R:T cf>l-<'<Sll~
if m fcITT:rl' ~0-Silll'! ~ ~ -~0-Si4II'! ifmr ua gy if if, m fcITT:rl' -~0-sPII-< m~ if
ark as fcITT:Ti' cf>l'!i!sll~ if <TT fcITT:Ti' ·~0-Si4II'! li 'ITT lTic'f 6 4u #a g{ et I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(d) mna aa fh4 zig; zag Pillifaa lffii1 ~ <TT lffii1 cfi Fc!Pil-JT0 1 ~,_.,__._.4)X1cl_:~_--.,.Pa ◊2ae ma R 34lyea # -~ma i it sna GfITT fcITT:rl' ~ m :~~tfrrn1_-_. ·, ,;.,
t , { ~ '(" \ . ; ~i case _of rebate of _duty of excise on goods exported to any country~~!l;(lo~, ~~;si}}
India of on excisable material used m the manufacture of the goods which are E¼pti., ed to .-~
country or territory outside nala. s";"



(c)
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~ ~ cpy ~ ~ ~ ~ cB" 6fTITT" (~ m ~ cITT) ITT@ fcm:rr Tf<TI
l=ITT1' 'ITT I •
In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

tl" 3Wl11 (klJl<Fi c#J" '3c:GIG'i ~ cB" ~ cB" ~ 'iJll" ~~ l=fRl cB1" ~ % 3Tix
~ 3fITTf 'iJf1" ~ tfRT ~ frrFr cB" :1,ct I Rieb ~. 3Nlc1 cB" m "LJTfur crr ~ ~ m
~ ~ fctro'~ (rr.2) 199s tfffi 109 arr fga fhg ~ m 1

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) ~ '3c:G1G1 ~ (3llfrc;r) Pllll-l1cJc11, 2001 cfi f.=n:rl-1" 9 cfi 3Wffi fclP!FcftSc m~ ·
gg-8 #at ,Rji , hf 3net # uf 3mt hf feta flma #fl pc-or?r g
3m ~ ~ err-err ~ cf) -mQ:f '31mr ~ fcnirT uTT1T ~ 1 ~ -mQ:f ~ ~- "cf>T
jx.-clJ~~~ cfi 3RfTm t!m 35-~ # f.,tT!fu=r 1:Bl" cfi 'TffiR cfi ~ cfi XifQ;f i'r3ITT-6 ~ ~ >fffi
~ Nrfr~ I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under 0
Major Head of Account. :J
(2) Rfclis11 ~ cfi x=ITQ:f uri vivaa Gara qt u sa a zt at q?1 2oo/
#ha ·rat at ur; sit us ic=a a Va aravnrar m m 1 ooo1- #l #ha 4rat # "
g I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

#tar zyca, at ala zyca vi hara sr9lat1 znzrf@raw ,fa 3r4ta
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) at qrgyca 3rf@e)fr, 1944 4t err 35- uo-afr/35-~ cfi 3RJT@:

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

'3cfcifc;i@a qRmc: 2 (1) "cf>' j aarg sra cfi 3rarat #l 3rfla, 3r#tat a m ft
zrca, #era sari za va aaa=aai (free) sf@ea hat @fen, O

• fg +rr.,-3-151-JC:lcillc; l=J" 3TT-20, ~ t;'"C<:J 51 c'.c>i cf>A.JfoU,s, ,;q1v11 ~. o15l-lC:lcillc;-380016.

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) ~ '3c:G1c;1 ~ (3llfrc;r) Plll1-J1cJe1"i, 2001 #t enr s cfi 3Wffi m ~--~-3 # f1'cl"1Nd
fag 3rgur r@la man@rai t mu or4ha a fag 3r8 f@; mg 3hr t ar uff Rea
usf sq zyc at in, nu at air 3TR WITTIT Tl #fl T; 5 cal al 3a a -g cfITT
~ 1000/- ~ ~ wfr I \i'f"ITT UTT zrca #t it, nu at ir 3ffi WITTIT l1'llT ~
I, 5 cir IT 50 Gila la st at u; 500o/- ~ ~ wfr I \i'f"ITT ~~~ "l=J"PT,
cR:fM ~ "l=J"PT 3ffi WITTIT ·Tur 0if T; 50 Gar IT Ura unrar -g cfITT ~ 10000/- ~
sh6aft z)ft\ 8t 6h Ir1# ~fc'.R cfi Ta af#a aa zrsa i vii at ray "lib
~ '1ff "x"-QTR cfi Fcn-m rfTriC1 xi, 4is1 Pl cf> IITTf cfi ~ ~mr "cf>T m

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- a - 0,000/
where amount of duty/ penalty/ demand / refund is upto 5 Lac, 5 Lac to 50 Lac ad@btov5,Lac
respectively in the form of crossed bank draft in favour of Asstt. Reg1star 't~~a;,brancf.i:q!:;-'W\
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

(3) ~~~~if~~~ coT~mm t m~~~ cFi ~ i:im=r coT :fRfR~
~ ~ fcom \i'fR"f ~ ~ (I"&[ cfi ™ ~ 'lfr fcp- ~ "C@l ffl ~ m cfi ~ "l[~~ ~

urn7f@erawr at ya 3rate za{trat al ya om4aa fa5a \rlRIT '& I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) . ·1r1rz zyca 3f@)fr 197o zrem viz)fer #t~-1'cB" 3Wrn ~~ ~~
a 3ma a pa 3lg zrenfenfa [ofzu qf@rat a smear ii rats #t va vR u
xti.6.50 tffl' cpf r1tea zyca fea mm it afey

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) ga sit iifr ii at Pl li?l 01 ffl ark fuii at ail ft en 311 cf5ftj°a fcpm \YlmT %
vl1' Rt. zcen, hr suraa zyeas vi @lat3r4)Rt +nnfraw (araffafr) F1lJ11 , 1982 if
Rafe &
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) #tar area, h.3lz 3ua area vi f\cHcb-l 31414)1 7if@awT (@@la h ff 3hi hmarii #i
h.-4ta 5cur eea 3ff@0fr1a, ;&y Rt arr 39n h 3iatfa fatzr(in.-) 3#f@,Gr# 2&(289 &t
+iszr 29) f@ii: ·€.a.2a8y 5it #tfr 3f@)f7I, &&y Rtmt3 h3ii tara at after&t
wr{&,affRa{ pa-fr satna 31far4 k, agrf fa zr err h 3iausrm 5rt arc#t
3hf@a ±er if?r zrantsava 3if@art
ah.ta 3=TT Qrea vi hara h3iain f@av arr areai fear 9rf@?

(i) 'Qffi 11 tf' h 3ia feffa an#

(ii) rdza at w{ arr fr
(iii) ?crlz sm f1ma# h fzra 6 cl1 3-fc1<lt:r ~ ~

- 3r1itarrzrz f@hzr arrhman fa4rzr (i. 2) 31f@1f71#,2014 m 31Grqa fa#t 3r@farf@rth
a farrierzrarr 3r5ffvi 3r4ta&i ~tit1

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made ·applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔ Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) s an2gr h if 3rah hf@rsur h are sri area 3rzrar gs znaufafea gtaair age
m 10% rarerr 3it szi hara au faaf@a lasvs c)l 10%~tR cB'rrraa1

,.,") ~
<"

(6)(i) In view of above, an appeal against this order shall lie before the.gr'
payment of 10% of the duty demanded where duty or duty and penalty are ~
penalty, where penalty alone is in dispute." + .o,

*
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ORDER-IN-APPEAL

F.No.V2(069)GNR/I8-19
¢

M/s. Murugappa Morgan Thermal Ceramics Ltd., Plot No.681, Moti

Bhoyan Village, Sanand-Kalol State Highway, Taluka-Kalol, Distri

Gandhinagar (for short - appellant") has filed this appeal against OIO No.

35/AC/EX/MEH/17-18 dated 14.02.2018 (for short -"impugned order),

passed by the Assistant Commissioner, Central GST, Mehsana (for short -

adjudicating authority).

2. Briefly, the facts are that a show cause notice dated 30.12.2015 was

issued to the appellant, alleging that they had cleared their product during

the period December, 2010 to September, 2015 to various power projects

availing exemption under Notification No. 12/2012-CE dtd. 17.03.2012 and

had availed CENVAT credit on the inputs used in manufacture of exempted

goods but had failed to maintain separate accounts as stipulated in Rule 6 of

the CENAT Credit Rules, 2004 (CCR);. The said show cause notice was

proposed for recovery of Rs. 36,20, 722/- being 6% of value of exempted.

goods in terms of Rule 6(3) of CCR for non maintenance of separate

accounts for taxable and exempted service with interest and penalty. Vide

the impugned OIO, the adjudicating authority decided the aforementioned

show cause notice wherein he confirmed the demand along with interest

and also imposed penalty under Section 1 lAC of the Central Excise Act,
1944 (CEA).

3. Being aggrieved, the appellant has filed this appeal on the following
grounds:

a) That their substantive submissions as well as the decisions cited
have not been dealt with; O

b) That by virtue of clause (vii) of sub-rule 6 of the said Rules,
exempted clearances to power projects were excluded from the
purview of mandate of rule 6 (3) of the said rules and therefore
separate accounts were not maintained by them;

c) That in terms of sub-clause 7 of sub-rule 6, goods cleared to power
projects through tariff basis competitive bidding in terms of
Notification No. 12/2012-CE dtd. 17.03.2012 has been covered as
an excluded category under the said provisions;

d) That it is totally fallacious on the part of the adjudicating authority
to hold that the sub clause (vii) of the rule 6 (6) of the CCR, 2004 is
applicable only to imported goods but he has overlooked the words
"the provisions of sub rules (1), (2), (3) and (4) shall not be
applicable in case of excisable goods removed without payment of
duty ..". It clearly means that the provision is inserted for the
"excisable goods" manufactured in India;

e) That it is an error to ignore the decision rendered by the Hon'ble
CESTAT (Principal Bench) in case of Commissioner of C. Ex. )):e833a,,
vs. Bharat Heavy Electricals Ltd. - 2015 (329) ELT-893 (~1~~p1tr.;-<.•;,;r\
which has already settled the issue; ~,. ..,f· ~- -~~\'~

f) That when as assessee reverses/pays back proportional ant r ??j
cenvat credit, it is a situation as if the assessee had not taken'ary. 1$/

'(C-:Y "-~....~'·'1/~~ Ia "° + s.3%

* .-;"
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5 F.No. V2(069)GNR/18-19

cenvat credit even if such reversal was made by the assessee
subsequently. They also rely on the case of Hello Minerals Water (P)
Ltd. vs. UOI - 2004 (174) ELT-422 (AII), Hi-Line Pens Pvt. Ltd. vs.
Commissioner - 2003 (158) ELT-168 (Tri-Del.), Bharat Earth
Movers Ltd. vs. Collector - 2001 (136) ELT-225 (Tri-Bang.);

g) That invoking the extended period of limitation is wrong as they
have not suppressed any material facts with the intention to evade
payment of duty and likewise equal penalty cannot be imposed.

4. Personal hearing in the matter was held on 27.06.2018 in which Smt.. .

Shilpa P. Dave, Advocate, appeared on behalf of the appellant and reiterated
the arguments made in the grounds of appeal. She further submitted that
case laws of Kei Industries Ltd.- 2017 (357) ELT-1230 (Tri-Del.), Thermo
Cable Ltd - 2013 (292) ELT-412 (Tri-Bang.) are also relied upon.

5. I have gone through the facts of the case, the appellant's grounds of
appeal, and submissions made during the course of personal hearing. The
issue to be decided is whether the demand of Rs. 36,20,722/- for the period
from 2010-11 to September, 2015 confirmed in terms of Rule 6 of CCR
along with interest and penalty, is correct or otherwise.

6. The dispute as is evident revolves around Rule 6 of the CCR. The

adjudicating authority, while confirming the demand, has held that the
clause (vii) of sub-rule (6) of Rule 6 provides exemption from duties of
customs leviable under the First Schedule to the Customs Tariff Act, 1975
and the additional duty leviable under sub-section (1) of section 3 of the said
Customs Tariff Act when imported into· India and it does not refer to Central
Excise duty levied on products manufactured in India.

O 7. Now the Rule 6 of the CCR lays down certain obligations for a
manufacturer or producer of final products about availment of cenvat credit
in a case when excisable goods are also cleared under any exemption. Rule·
6 (1) clearly lays down that the cenvat credit shall not be allowed on such
quantity of inputs used in or in relation to the manufacture of exempted
goods except as per the circumstances mentioned in Rule 6 (2). Rule 6 (2)
provides that where a manufacturer avails of cenvat credit in respect of any
inputs or input services and manufacturers such final products which are

chargeable to duty as well as exempted goods, then the manufacturer shall
maintain separate accounts for inputs used in various situations as per the

taxability of the final products. Now one of the two most important
provisions with which we are primarily concerned in this appeal is Lon;a,

":.-.-.R
(2), the manufacturer of goods or the provider of outpu @ice; $%

$,»s
"" , ".3.

-~-----~·



6 F.No. V2(069)GNR/I8-19 ,

opting not to maintain separate accounts, shall follow any
one of the following options, as applicable to him, namely;

(i) pay an amount equal to six per cent. of value of the
exempted goods and seven per cent. of value of the
exempted services; or.."

Now in the present appeal, the demand has been confirmed by the

adjudicating authority since the appellant failed to follow the procedure

contained in Rule 6 (3) (1) of the CCR even when they had not maintained

separate accounts for the inputs used in manufacture of excisable as well as
exempted goods.

8. While perusing the contentions raised by the appellant, it is clear that

they have sought to defend their action of not maintaining separate accounts

for the inputs and not reversing 6% amount of the value of the exempted

goods is that they have cleared the goods without payment of central excise

duty by availing exemption contained in the notification no. 12/2012-CE and

the clearances under this notifications are covered in the exclusion category

as per provisions of Rule 6 (6) (vii) of the CCR the relevant part of which is
as under:

0

"(6) The provisions of sub-rules (1), (2), (3) and (4) shall not be
applicable in case the excisable goods removed without
payment of duty are either- •
(vii) all goods which are exempt from the duties of customs

leviable under the First Schedule to the Customs TariffAct, 1975

(51 of 1975) and the additional duty leviable under sub-section

(1) of section 3 of the said Customs Tariff Act when imported

into India and are supplied,

(a) against International Competitive Bidding; or (b) to a power 0
project from which power supply has been tied up through tariff
based competitive bidding; or

(c) to a power project. awarded to a developer through tariff

based competitive bidding, in terms of notification No. 12/2012

Central Excise, dated the 17th March, 2012."(emphasis supplied)

9. I have perused the notification no. 12/2012-CE and the exemption

contained therein is subject to certain conditions. One such condition is that

the goods, if imported into India are exempt from customs duty. Now on

reading the corresponding Customs Notification No. 21/2002-Cus. dtd.

01.03.2002 as amended/superseded by Notification No. 12/2012-Cus

17.03.2012, the goods which are to be used in power projects are

from the relevant customs duties subject to fulfillment of corre

•<•\.. •,•'.-·
%)...-.6s°

conditions.



7 F.No.V2(()64)GNR/18-19

to manufacture of final product which have been cleared at nil rate

of duty or have been cleared without payment of duty like clearances.

On perusal of Central Excise notification no. 12/2012-CE ibid, it is very clear
that such exemption is granted to the goods manufactured only when such
godos · (upon importation into India) are exempted as per Customs

Notification No. 12/2012-Cus. ibid. The goods mentioned in sub-rule (6) of
Rule 6 of CCR, 2004 "the provisions of sub rule (1), (2), (3) and (4) shall not

be applicable in case of excisable goods removed without payment of
duty...". Here the phrase "in case of excisable goods removed" will logically

· 6
be referred,"goods manufactured in India", as held by Hon'ble Tribunal in
the case of Bharat Heavy Electricals Ltd. quoted below. I find that there is.no
dispute that the appellant has fulfilled the conditions for availment of the.
exemption contained in the notifications and the goods are being supplied to

the power· projects. I am therefore of the view that the exemption is

available to the appellant as the operation of conditions of Rule 6 (3) has
been excluded to such category of supplies i.e. supply of goods to the power
projects subject to observation of curtained conditions.
10. I find support from the case law of Commissioner of C. Ex., Meerut -I
vs. Bharat Heavy Electricals Ltd. - 2015 (329) ELT-893 (Tri.-Del.) in which it
has been held by the tribunal and I quote;

"observe from the above that when the goods manufactured into
India have been supplied against international competitive bidding the,

same would be eligible for full duty exemption under Notification No.

6/2006-C.E., if the same satisfy the condition prescribed in the

notification that the same goods, if imported into India are fully

exempt from customs duty as well as additional customs duty. In
terms of Clause (vii) of Rule 6(6), the provisions of sub-rules (1), (2),
(3) and (4) are not applicable in respect of such goods. The
Department's contention that clause (ii) ·of sub-rule (6) is not
applicable to the goods manufactured in India but is applicable only to

the imported goods is absurd, as the clause (vii) cannot be read in

isolation but has to be read with the main provision of sub-rule (62.
Moreover Rule 6 of the Cenvat Credit Rules is in respect of the goods

manufactured in India and this rule, in general, contains provisions

regarding denial of Cenvat credit in respect of inputs/input servic--=--
g hr,

which have gone into the manufacture of exempted final prod-,f50<"]
exempted output services. Sub-rule (6) of Rule • sumerroe lie
situations in which the Cenvat credit would be available in rM~~t 1efJ~f
inputs/input services even if the same have been used in or m }jig,@ .2s

*
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O

for export under bond, supplies 100% EOU/SEZ units, etc. There is
nothing in this sub rule which it can be inferred that clause (vii) is.
applicable to the goods imported into India"

11. I also find support from the case law of M/s Thermo Cables Ltd. vs.
Commissioner of Customs & C. Ex., Hyderabad - 2013 (292) ELT-412 (Tri.
Bang.) in which it has been held by the tribunal and I quote;

"After considering the submissions, we have found great force in
the submissions made by the learned counsel. It is not in dispute that
the final products were cleared without payment of duty under
Notification No. 6/2006-C.E. which, at SI. No. 91 thereof, prescribed
'nil' rate of duty for all goods (falling under any chapter) supplied
against international competitive bidding. This exemption was subject
to the condition that the goods were exempted from basic customs
duty and additional duty of customs when imported into India. It is not
in dispute that the final products cleared by the assessee without
payment of duty during the relevant period satisfied this condition. ·
Against this backdrop, one has to read the provisions of Rule 6(6)(vii)
of the CENVAT Credit Rules, 2004. This sub-rule reads as follows.. //
In view of the above, I find that the impugned order is required to be

set aside and I accordingly set aside the impugned order and allow the 0
appeal.

10. The appeal filed by the appellant stands disposed of in above terms

(if@«aaaf arr«sf Rt +{afar fqzrt sqatfan srare. ·)
3,b\a'
(sr gi4)

#4tr a rga (erfvc)

1z7a(ala
faeaia.fkll lf9i:I

$Jo-
~~~1:fP:f)

rftera (aft),

ki{tr #, rarala
By R.P.A.D.

To:
M/s. Murugappa Morgan Thermal Ceramics Ltd.,
Plot No.681, Moti Bhoyan Village,
Sanand-Kalol State Highway,
Taluka-Kalol, Distri Gandhinagar

Copy to:-
(1) The Chief Commissioner, CGST, Ahmedabad Zone,
(2) The Commissioner, CGST, Gandhinagar,
(3) The Dy./Astt. Commissioner, CGST, Div.-Mehsana, Gandhinagar,
(4) The Dy./Astt. Commissioner(Systems),CGST, Gandhina ar,
(5) Guard File, + .a8so.
(6) PA F·1 .,_ 'J. ~-e ±

.. \ . ·'
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